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l.
STATEMENT OF THE CASE
Ronal d J. Bahensky (“the Taxpayer”) is one of the owners of
record, or a Ceneral Partner of the owner of record, of certain
agricultural real property located in Howard County, Nebraska
(“the subject properties”).
The subj ect property in Case Nunmber 03A-11 is a tract of
| and approxi mately 319 acres in size legally described as the E¥%

of Section 5, Township 14, Range 9, Howard County, Nebraska.

(El; E12:1). The subject property in Case Nunber 03A-12 is a



tract of |land approxinmately 318 acres in size legally described
as the W2 Excluding 2 acre tract in SWaof Section 5, Township
14, Range 9, Howard County, Nebraska. (E2; E13:1). The subject
property in Case Nunmber 03A-13 is a tract of |and approximately
80 acres in size legally described as the W&ABWa4 of Section 7,
Townshi p 14, Range 9, Howard County, Nebraska. (E3; El14:1). The
subj ect property in Case Nunber 03A-14 is a tract of |and
approximately 80-acres in size legally described as the SYNEY:
Section 10, Township 14, Range 9, Howard County, Nebraska. (E4;
E15:1). The subject property in Case Nunber 03A-15 is a tract of
| and approximtely 160 acres in size legally described as the NW4
Section 11, Township 14, Range 9, Howard County, Nebraska. (ES5;
E16: 1). The subject property in Case Nunber 03A-16 is a tract of
| and approximately 158.3 acres in size |legally described as the
NW/; except 1.17 Acres State, of Section 14, Township 14, Range
9, Howard County, Nebraska. (E6; E17:1). The subject property
in Case Nunmber 03A-17 is a tract of |land approximately 120 acres
in size legally described as the NEYNEY2 & SYNEY2in Section 15,
Townshi p 14, Range 9, Howard County, Nebraska. (E7; E18:1). The
subj ect property in Case Nunmber 03A-18 is a tract of |and
approximately 157 acres in size legally described as the NWi exc
3.01 acre tract of Section 15, Township 14, Range 9, Howard
County, Nebraska. (E8; E19:1). The subject property in Case

Nunber 03A-19 is a tract of |and approxi mately 150 acres in size



| egal |y described as the SW/4 of Section 23, Township 14, Range 9,

Howar d County,

Nebr aska.

(E9; E20:1).

The Howard County Assessor (“the Assessor”) determ ned that

t he assessed val ue of the subject properties as of January 1,

2003 (“the assessnment date”) were those anmobunts shown below. (El

- E9).

The Taxpayer tinely protested these determ nations of

val ue and all eged that the assessed val ues exceeded 80% of act ual

or fair

mar ket val ue.

The Taxpayer also alleged that the

assessed val ues were not equalized with conparabl e properti es.

(E1 - E9).

val ues set forth bel ow

The Taxpayer therefore requested the “equalized”

The Board deni ed each of the protests.

(E1 - E9).

Case No. \;AsaIS(SZSOI" s Proposed ;I'/glxggyer' s Requested | Board' s Val ue Exhi bi t
03A- 11 $ 145,390 | $ 121,358 | $ 145, 390 1
03A- 12 $ 144,374 | $ 120, 867 | $ 144,374 | 2
03A- 13 $ 35,679 | $ 29,941 | $ 35, 679 3
03A- 14 $ 88,163 | $ 62,086 |$ 88,163 | 4
03A- 15 $ 171,043 | $ 122,000 | $ 171,043 | 5
03A- 16 $ 199,932 | $ 144,231 | $ 199, 932 6
03A- 17 $ 128,011 | $ 89,743 | $ 128, 011 7
03A- 18 $ 152,508 | $ 106, 995 | $ 152,508 | 8
03A- 19 $ 152, 637 | $ 107,431 | $ 152, 637 9

The Taxpayer tinely appeal ed each of the Board s decision on

deci si ons on August 12, 2003.

Li eu of Summons on the Board on August 22, 2003.

The Conmm ssion served a Notice in

The Board fil ed



an Answer out of time, but without objection fromthe Taxpayer,
on January 14, 2004. The Comm ssion consolidated each of the
appeal s for purposes of hearing and issued an Order for Hearing
and Notice of Hearing to each of the Parties on April 9, 2004.
An Affidavit of Service in the Conm ssion s records establishes
that copies of each of the Orders, the Notice of Hearing, and an
Amended Notice of Hearing was served on each of the Parties.
The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Gty of Kearney, Buffal o County, Nebraska,
on June 30, 2004. The Taxpayer appeared personally and with
counsel, Arend R Baack, Esq., at the hearing. The Board
appeared through Karin Noakes, Esqg. the Howard County Attorney.
Comm ssi oners Hans, Lore, Reynolds and W ckersham heard the

appeal. Comm ssioner Reynol ds served as the presiding officer.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board's
deci sions to deny the Taxpayer’s protests were incorrect and
ei ther unreasonable or arbitrary; and (2) if so, whether the

Board' s determ nations of val ue were unreasonabl e.



L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and
convincing evidence (1) that the Board' s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Rei ssue 2003, as anmended by 2003
Neb. Laws, L.B.973, 851)). The “unreasonable or arbitrary”
el enment requires clear and convincing evidence that the Board
either (1) failed to faithfully performits official duties; or
(2) failed to act upon sufficient conpetent evidence in making
its decision. The Taxpayer, once this initial burden has been
satisfied, must then denonstrate by clear and convinci ng evidence
that the Board’ s val ue was unreasonable. Garvey El evators v.
Adans County Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524
(2001).

| V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:

1. The val ue of the inprovenents, the value of the farm hone
site, and the value of the farmsite in Case Nunber 03A-15
is not at issue. (E16).

2. The Taxpayer testified that in his opinion the value of his
properties used as grass |and was approxi mately $400 to $500

per acre. The Taxpayer testified that in his opinion the



actual or fair market value of his irrigated | and was, in
all instances except 1, between $1,000 and $1, 100 per acre.
In one instance the Taxpayer’s opinion of value for
irrigated | and was between $1, 100 and $1, 200 per acre.

3. The Taxpayer’'s request for equalization is based on sal es of
properties offered as “conparabl es” and the val ue determnm ned

by the Assessor for Market Area 7200.

V.
ANALYSI S

The Taxpayer alleges (1) that his properties’ assessed
val ues exceed 80% of actual or fair market value and (2) that his
properties’ assessed values are not equalized with conparable
properties. (El1 - E9). The Taxpayer's evidence regardi ng actual
or fair market value consists of two el enents: opinion evidence
and evi dence of sales prices paid for properties which the
Taxpayer alleges are conparable to the subject property. Al of
t he Taxpayer’s properties at issue in these appeals are |ocated
in Agricultural Mrket Area 7100. (E12 - E19).

The Taxpayer’s own evi dence establishes that there were 22
sales during the three-year sales study period with a nedi an of
59.42% The nedian for the other two agricultural nmarket areas
are 76.25% and 78.63% (E35:1). The nedian of the assessnment to
sales ratio is required by law to fall between 74% and 80% Neb.

Rev. Stat. 877-5023(3). The nedian of the assessnent to sales

6



ratios for Market Area 7100 are significantly bel ow the
accept abl e range and are | ower than the nmedians for the other two
Agricul tural Market Areas. This evidence establishes that the
assessed values for agricultural land in Agricultural Mrket Area
7100 are significantly bel ow the 80% of actual or fair market
value required by law. Neb. Rev. Stat. 877-201(Reissue 2003).
Thi s evidence al so establishes that agricultural real property
wi thin Agricultural Market Area 7100 is assessed at a | ower
percentage of actual or fair nmarket value than agricultural rea
property in the other agricultural market areas. (E35).

The Taxpayer offered evidence of prices paid for sonme of the
22 sales used in the 2003 Agricultural Sales Study in support of
hi s opi nion of value and in support of his equalization request.
(E21 - 32). The nore inclusive sales study of 22 sales for
Agricul tural Market Area 7100 indicated a nedian of 59.42%
(E35:1). Use of the nedian indicates that half of the properties
sold with an assessnent to sales ratio of nore than 59.42% and
hal f of the properties sold had an assessnent to sales ratio of
| ess than 59.42% The Taxpayer’s use of only sonme of the sales
woul d indicate a selective choice of conparabl es which favors the
Taxpayer’s opi ni on.

Equal i zation is the process of ensuring that all taxable
property is placed on the assessnent rolls at a uniform

percentage of its actual value. The purpose of equalization of



assessnments is to bring assessnents fromdifferent parts of the
taxing district to the same relative standard, so that no one
part is conpelled to pay a disproportionate share of the tax.

|f a taxpayer's property is assessed in excess of the value at
whi ch others are taxed, then the taxpayer has a right to relief.
However, the burden is on the taxpayer to show by clear and
convi nci ng evidence that the valuation placed upon the taxpayer's
property when conpared with valuation placed on other simlar
property is grossly excessive. Cabela' s Inc. v. Cheyenne County
Bd. of Equalization, 8 Neb.App. 582, 597, 597 N.W2d 623, 635
(1999) .

The Taxpayer testified that in his opinion the actual or
fair market value of grassland for the subject properties was
$400 to $500 per acre. The Taxpayer offered two sal es of
grassland in Area 7300 in support of his opinion of value. These
two tracts of grassland sold for $398 per acre and $393 per acre
respectively. (E25; E26). One sale was by an estate and the
second sale was based on the prior sale by the estate. One of
the two sales was a private auction sale. These tw sal es do not
establish the value of grassland in Agricultural Market Area
7100.

The Taxpayer testified that in his opinion the actual or
fair market value for irrigated |and for the subject property was

predom nantly $1,000 to $1,100 for irrigated |and. The Taxpayer



testified that in his opinion the actual or fair market val ue of
irrigated |l and for one of the subject properties was $1,100 to
$1, 200 per acre. The Taxpayer’s evidence included two sal es of
irrigated land (Exhibits 30 and 21). One sold for $1,778 and
$1, 875 respectively. The Taxpayer’'s own evi dence does not
support his opinion of value for irrigated | and.

Sel ectively using sonme of the 22 sales to support the
Taxpayer’s opinions of value and requests for equalization does
not rise to the |level of clear and convincing evidence of either
value or a lack of equalization. The Taxpayer has also failed to
adduce any evidence that the per acre values used to establish
the value of his property was the result of an intentional and
del i berate discrimnation systematically applied. Kearney
Convention Center v. Buffalo County Board of Equalization, 216
Neb. 292, 304, 344 N.W2d 620, 626 (1984).

The Taxpayer has failed to nmeet his burden of proof for
either his valuation claimor his equalization claim The

Board's decisions nust accordingly be affirned.

A/
CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the Parties and over
the subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the

9



Board’ s action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 8§77-5016(7) (Reissue 2003, as
anended by 2003 Neb. Laws, L.B.973, 8§51).

The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market

val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
deci sion. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. |If the
presunption is extinguished the reasonabl eness of the
Board’ s val ue becones one of fact based upon all the

evi dence presented. The burden of show ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adanms County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of real
property in the ordinary course of trade, or the nost
probabl e price expressed in terns of noney that a property
will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng
all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.

Stat. 877-112 (Reissue 2003).

10



Equal i zation is the process of ensuring that all taxable
property is placed on the assessnent rolls at a uniform
percentage of its actual value. The purpose of equalization
of assessnments is to bring assessnents fromdifferent parts
of the taxing district to the sane relative standard, so
that no one part is conpelled to pay a disproportionate
share of the tax. |[If a taxpayer's property is assessed in
excess of the value at which others are taxed, then the

t axpayer has a right to relief. However, the burden is on

t he taxpayer to show by clear and convi nci ng evi dence t hat

t he val uation placed upon the taxpayer's property when
conpared with valuation placed on other simlar property is
grossly excessive. Cabela's, Inc. v. Cheyenne County Bd. of
Equal i zation, 8 Neb.App. 582, 597, 597 N.W2d 623, 635
(1999).

Where “the di screpancy was not the result of an error of

j udgnment but was a deliberate and intentional discrimnation
systematically applied” the Taxpayer’s right to relief is
clear. “The right of the taxpayer whose property alone is
taxed at 100 per cent of its true value is to have his
assessnment reduced to the percentage of that value at which
others are taxed even though this is a departure fromthe
requi renment of statute. The conclusion is based on the

principle that where it is inpossible to secure both the

11



standards of the true value, and the uniformty and equality
required by law, the latter requirenment is to be preferred
as the just and ultimte purpose of the aw.” Kearney
Convention Center v. Buffalo County Board of Equalization,
216 Neb. 292, 304, 344 N.W2d 620, 626 (1984).

The Taxpayer has failed to adduce clear and convi nci ng

evi dence that the Board s decision was incorrect and either
unreasonabl e or arbitrary.

The Taxpayer has failed to adduce cl ear and convi nci ng

evi dence that the Board s determ nation of value was
unreasonable. The Board’s decisions accordingly nust be

affirned.

VI,
ORDER

| T 1S THEREFORE CORDERED, ADJUDGED AND DECREED t hat :

The Howard County Board of Equalization’s Orders setting the

assessed val ue of the subject property for tax year 2003 are

af firnmed.

The Taxpayer’'s real property shall be valued as foll ows:

a. In Case Nunmber 03A-11 the Taxpayer’s agricultural real
property legally described as EY of Section 5, Township
14, Range 9, Howard County, Nebraska, shall be val ued

as follows for tax year 2003:

12



Land $145, 390

| nprovenents  $ - 0-

Tot al $145, 390

In Case Nunmber 03A-12 the Taxpayer’s agricultural real
property legally described as the Wz2exc 2 acre Tract
in Section 5, Township 14, Range 9, Howard County,

Nebraska, shall be valued as follows for tax year 2003:

Land $144, 374
| nprovenents  $ - 0-
Tot al $144, 374

In Case Nunmber 03A-13 the Taxpayer’s agricultural real
property legally described as the WBSW~4in Section 7
Townshi p 14, Range 9, Howard County, Nebraska, shall be

valued as follows for tax year 2003:

Land $ 35,679
| nprovenents  $ - 0-
Tot al $ 35,679

That in Case Nunber 03A-14 the Taxpayer’s agricul tural
real property legally described as S/NEY of Section 10,
Townshi p 14, Range 9, Howard County, Nebraska, shall be

valued as follows for tax year 2003:

Land $ 88,163
| nprovenents  $ - 0-
Tot al $ 88,163

13



That in Case Nunber 03A-15 the Taxpayer’s agricul tural
real property legally described as the NW4 of Section
11, Township 14, Range 9, Howard County, Nebraska,
shall be valued as follows for tax year 2003:

Land $171, 043

| nprovenents $ 17, 957

Tot al $189, 000

That in Case Nunber 03A-16 the Taxpayer’s agricul tural
real property legally described as the NW4exc 1.17
acres State, Section 14, Township 14, Range 9, Howard

County, Nebraska, shall be valued as follows for tax

year 2003:

Land $199, 932
| nprovenents  $ - 0-
Tot al $199, 932

That in Case Nunber 03A-17 the Taxpayer’s agricul tural
real property legally described as the NEYNEY2 & SYNEY4
of Section 15, Township 14, Range 9, Howard County,

Nebraska, shall be valued as follows for tax year 2003:

Land $128, 011
| nprovenents  $ - 0-
Tot al $128, 011

That in Case Nunber 03A-18 the Taxpayer’s agricul tural

real property legally described as the NW4 of Section

14



15, Township 14, Range 9, Howard County, Nebraska,

shall be valued as follows for tax year 2003:

Land $152, 508
| nprovenents  $ - 0-
Tot al $152, 508

i That in Case Nunber 03A-19 the Taxpayer’s agricul tural
real property legally described as SWu of Section 23,
Townshi p 14, Range 9, Howard County, Nebraska, shall be

val ued as follows for tax year 2003:

Land $152, 637
| nprovenents  $ - 0-
Tot al $152, 637

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Howard County Treasurer, and the Howard County Assessor,
pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue 2003, as
amended by 2003 Neb. Laws, L.B.973, 8§51).

Thi s decision shall only be applicable to tax year 2003.

15



6. Each Party is to bear its own costs in this matter.

I T 1S SO ORDERED

| certify that Conm ssioner Lore made and entered the above and
foregoi ng Findings and Orders in this appeal on the 30'" day of
June, 2004. Conmm ssioner Hans di ssented and woul d have granted
relief based on the Taxpayer’s valuation claim Conm ssioners
Reynol ds and W cker sham approved and confirmed the Findings and
Order entered by Comm ssioner Lore. The sane are therefore
deened to be the Order of the Conm ssion pursuant to Neb. Rev.

Stat. 877-5005(5) (Reissue 2003).

Si gned and sealed this 1%t day of July, 2004.

SEAL Wn R Wckersham Chair
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